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city, " ordinances closing stores on Sunday, or saloons at certain hours 
at night, have been generally upheld when they did not conflict with 
State laws on the subject. St. Louis v. Cafferala (1856) 24 Mo. 94; 
Morris v. City Council 0/ Rome (1851) 10 Ga. 532. But to permit 
the municipal authorities to determine the hour of closing shops on 
week days would be a wide extension of the police powers of the 
corporation which the courts have not as yet considered reasonable 
or necessary. The only case which seems in any degree to support 
the validity of the ordinance in question is State v. Freeman (1859) 
38 N. H. 426, where an ordinance prohibiting restaurants from being 
kept open after 10 p. m. was held a reasonable regulation authorized 
by the general welfare clause of the charter. In Bar bier v. Connolly 
(1884) 113 U. S. 27, and Soon Hing v. Crowley, lb. 703, the Supreme 
Court upheld an ordinance prohibiting washing and ironing in public 
laundries from ten o'clock at night until six in the morning. The 
reasonableness of the ordinance appeared in the fact that it was neces- 
sary as a fire regulation for the protection of the city; local conditions 
justified the measure. But in State v. Ray no conditions peculiar to 
the town, as distinguished from the rest of the State, made it neces- 
sary, for the sake of the public health or welfare, to interfere with 
the free enjoyment of private property by passing an ordinance closing 
all stores at 7.30 in the evening. In determining the reasonableness 
of an ordinance "the court will have to regard all the circumstances 
of the particular city or corporation, the objects sought to be attained, 
and the necessity which exists for the ordinance. " Dillon, Mun. Corp. 
4th ed. § 327. 



Corporations — Legal Control within the Meaning of a 
Statute. — In view of the present-day statutes prohibiting mergers of 
competing quasi-public corporations an instructive decision is Chi- 
cago Union Traction Co. v. City 0/ Chicago (111. 1902) 65 N. E. 470. 
A municipal ordinance required the giving of transfers where one 
street railway "controlled, owned, leased or operated'' another. 
An action for the penalty imposed being brought against the Union 
company for failureto issue transfers over the Consolidated lines, it 
appeared that the stock of the latter was held in trust for the stock- 
holders of the former, whose president was empowered to designate 
the proxies who should vote thereon. The corporate existence of 
the Consolidated company was not surrendered, but the Union com- 
pany, through its president, had complete domination of its direc- 
torate. The two companies were operated practically as one. Under 
these circumstances the defendant was adjudged to have control of the 
Consolidated company within the meaning of the ordinance. Among 
the authorities cited by the defence that of Pullman Co. v. Missouri 
Pacific Ry. Co. (1885) 1 15 U. S. 587 most troubled the court. There 
the railway had contracted to run only Pullman cars on all roads it 
should "control by ownership, lease, or otherwise." It had purchased 
practically all the stock of the Iron Mountain Ry., whose line it 
operated as part of its own system through its elective power over the 
directorate. This, however, was held not to be legal control, and 
hence the contract was not applicable to the Iron Mountain road. 
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The only distinguishing principle between these cases is one of 
construction. And this was the argument most convincingly urged 
by the Illinois Court though, it must be confessed, without complete 
satisfaction to the technical mind. The Pullman case was one of 
contract. Parties are free to word an agreement as they wish. They 
may expressly include a case of beneficial ownership in its operation. 
Since they failed to do so no public policy argued against the appli- 
cation of legal principle. The governing power of a corporation is 
the board of directors. When that body remains extant it is difficult 
to see how there can be legal control unless the board is at all times 
subject to the controller's orders. If one's power over corporate acts 
arises merely from ability to select the directors at the regular elections 
he does not have such legal control of the entity. His influence is 
merely persuasive. He has no legal right to have his orders obeyed. 
That is precisely the position of the majority stockholder. Our most 
frequently quoted work on corporations has proved the source of great 
confusion in the decisions by saying: " The existence of a corpora- 
tion independent of its shareholders is a fiction. Its rights and 
duties are in reality the rights and duties of persons who compose it, 
and not of an imaginary being." Morawetz, Private Corporations, 
2nd. ed. §§1,227. It ' s utterly destructive in theory and confusing in 
practice to hold the majority stockholder for any purpose to be the 
corporation. See, for such a decision, San Diego Gas Co. v. Frame 
(Cal. 1902) 70 Pac. 295. And to say that he has legal control of the 
entity is hardly less erroneous. 

But the decision at issue did not involve a contractual obligation. 
The question was as to the application of a legislative enactment im- 
posing a public duty. True, it might be well for legislators to expend 
upon the framing of laws something of the acumen which is exercised 
by those to whom they are applied. Nevertheless there is ground for 
the distinction set up by the Illinois Court. It urges with consider- 
able strength that the duty rests "not merely upon the technical 
owner, but upon the real beneficial owner. " Certainly the defendant 
was that, even though it did not have the legal control. In opposi- 
tion to the result reached is Atchison elc. Ry. Co. v. Cochran (1890), 
43 Kan., 225. But the weight of authority seems in its favor, courts 
appearing reluctant to effectuate the theories of corporation law where 
they discern a practical evasion of a public duty, Stockton v. Central 
Ry. Co. (1892), 50 N.J. Eq., 52; id., 50 N. J. Eq., 489; Pennsyl- 
vaniaR. Co. v. Commonwealth (1886), 29 Am. & Eng. R. R. Cas. 145. 



Definitions of Falsk Pretences and Cheating in Jury In- 
structions. — The inception and the development of the statutory 
offence of obtaining money by false pretences and the distinction 
between that offence and the common-law crime of cheating are sug- 
gested by apparently conflicting charges to juries in two recent cases, 
one in New York and the other in Delaware, on the question, 
whether or not, in order to convict the accused, it was necessary to 
show that the offence was of a nature, not only to deceive the par- 
ticular individual, but was one against which common prudence and 



